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_MONTH(S) FROM THE MAILING DATE 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE_ 
OF THIS COMMUNICATION. 

• Extensions of time may be available under trie provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date of this communication . 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 



Status 

gflesponsive to communication(s) filed on 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is closed in 
accordance with the practice under Ex parte Quayle, 1935 CD, 1 1; 453 O.G. 213. 



Disposition of Claims 

^Claim(s) 



Of the above claim(s)- 
□ Claim(s)- 
T^Ciaim(s)- 



^Claim(s) % ^ ; 



□ Claim(s)- 



. is/are pending in the application. 

is/are withdrawn from consideration, 
.is/are allowed. 

is/are rejected. 

. is/are objected to. 

- are subject to restriction or election 
requirement. 



Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing correction, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. § 119 (a)-(d) 

{^Acknowledgment is made of a claim forfersign priority under 35 U.S.C. § 11 9( a) ( d ). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 



□ received in this national stage application from the International Bureau (PCT Rule 1 7.2(a)). 

*Certified copies not received: 

Attachments) j 



^Information Disclosure Statement(s), PTO-1449, Paper No(s).. 

□ Notice of Reference(s) Cited, PTO-892 

□ Notice of Draftsperson's Patent Drawing Review, PTO-948 



□ Interview Summary, PTO-413 

□ Notice of Informal Patent Application, PTO-152 

□ Other 
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The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 70-78, 84, 85 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

"-at least ~ about -" is indefinite-at 96.5, is that about, or at least? At claim 71, 
we now don't know if the claim is within, or outside, the at least and / or "about" of claim 
71-96.5 thus is included in the 97% of claim 71. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

<b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AIPA) do not apply to the examination of this application as the application 
being examined was not (1) filed on or after November 29, 2000, or (2) voluntarily 
published under 35 U.S.C. 122(b). Therefore, this application is examined under 35 
U.S.C. 102(e) prior to the amendment by the AIPA (pre-AlPA 35 U.S.C. 102(e)). 

(e) the invention was described in- 

(1) an application for patent, published under section 122(b), by another filed in the United States 
before the invention by the applicant for patent, except that an international application filed under the 
treaty defined in section 351(a) shall have the effect under this subsection of a national application 
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published under section 122(b) only if the international application designating the United States was 
published under Article 21{2)(a) of such treaty in the English language; or 
(2) a patent granted on an application for patent by another filed in the United States before the 
invention by the applicant for patent, except that a patent shall not be deemed filed in the United 
States for the purposes of this subsection based on the filing of an international application filed under 
the treaty defined in section 351(a). 

A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefore ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

Claim 80 is rejected under 35 U.S.C. 101 as claiming the same invention as that 
of claim 2 of prior U.S. Patent No. 6,337,323. This is a double patenting rejection. 

Claims 69-72, 74-82 are rejected under the judicially created doctrine of 

obviousness-type double patenting as being unpatentable over claims 1-2 of U.S. 

Patent No. 6,337,323. Although the conflicting claims are not identical, they are not 

patentably distinct from each other because the instant claims are obvious over the 

patent, as they provide the same concentrations of the same ingredients, and consists 

essentially of chemically stable acephate, thus must be obviously, substantially free of 

chemically reactive components-water, surfactants, solvents. The patent meets the 

claim language of the application. 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
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1982); In re Vogei, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 69-71, 73, 74, 76, 78, 83-85, 87, 88 and 91 are rejected under 35 
U.S.C. 102(b) as being anticipated by Chan et al. 5464623. 

See the insecticidal pellets (col. 3, summary) consisting essentially of acephate, 
inclusive of polymeric processing aid (col. 6, lines 19-27) at less than 20% no water is 
added, and any solvent is removed by vacuum or air drying (col.5, col.7 lines 55-58) 
thus free of water. Bulk density is about 40, since it is stated to be about 42 (col.3, lines 
30-32). Instant claim 83 has no polymeric processing aid (up to includes 0), and is of a 
high attrition resistance (table 1) and is said to be stable over long storage, improved 
with less than 1% anti-caking agent (col.4, lines 24-31) if high humidity, pressure or 
temperature prevail, and would thus provide the instantly claimed free flowing stable dry 
pellets, under standard envision mental condition, without anti caking agents and, 
likewise, under adverse conditions, with anticaking. 

Claims 83, 90, 91 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Cummings-5352674. 

Her, too, Acephate or other phosphoroamidothioates (col. 6, 2) with 1-6% 
processing aids, but no polymeric aid required, (nor is water) is prepared as a pellet 
(col.7, lines 45-48) and provide excellent storage stability (col.8, top table 5A, 5B). 
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Flowability aids may be added, thus providing the intended free flowing insecticides 
(col. 3, lines 1-29). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Neil Levy whose telephone number is 308-2412. The 
examiner can normally be reached on Tuesday- Friday 7:00 am to 5:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jose Dees can be reached on 308-4628. The fax phone numbers for the 
organization where this application or proceeding is assigned are 308-4242. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 308-1235. 




Levy/tgd 
March 11, 2003 




